
The New Normal: CMCO 5
 
On 1st of May 2020, Prime Minister Tan Sri Muhyiddin Yassin announced the
implementation of the Conditional Movement Control Order ("CMCO"), with the aim of
restarting a large portion of the economic sector following the Movement Control
Order ("MCO"). This was subsequently gazetted under the Prevention and Control of
Infectious Diseases Act 1988 ("PCIDA"). Beginning 4th of May 2020,
companies/businesses from almost all sectors of the economy are allowed to operate
subject to conditions under the CMCO. 
 
Without a shadow of doubt, the CMCO was implemented to recover the economy
before this beloved country suffers an estimated loss amounting to RM146billion in
the event the MCO prolongs until June 2020.
 
Under the CMCO, almost all businesses are allowed to operate except for those
specified in the Schedule of the CMCO. But much to the dilemma of business owners,
some State Governments opted not to implement CMCO issued by the Federal
Government. Amongst the States are Kedah, Penang, Negeri Sembilan, Pahang and
Selangor with Selangor contributing largely to the country’s economy.
 
 
Section 11 PCIDA and Article 81 of Federal Constitution
 
The Federal Government has invoked the PCIDA 1988 and Police Act (PA) 1967 to
introduce the MCO which took effect on 18th March 2020 and is still ongoing with
leeway for businesses to open and adapt to the ‘new normal’. Section 11 PCIDA gives
power to the Minister to declare an area as an infected area if there is an outbreak of
an infectious disease in any part of Malaysia. However, PCIDA does not mention the
State’s involvement in making an order of any kind for the prevention and control of
infectious diseases. Therefore, the power given by PCIDA to introduce an order such
as the MCO falls entirely on the Minister of the Federal Government as it is federal
law.
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Article 81 of the Federal Constitution states that every State has to comply with any
federal law applying to that State and to ensure the exercise of the executive
authority of the Federation is not prejudiced or impeded. There are three different lists
in the Ninth Schedule of the Federal Constitution regarding the legislative jurisdiction
of the Federations and States. The ‘Federal’ list are matters which the Federal
Government has jurisdiction over, the ‘State’ list are matters which the State
Governments has jurisdiction over meanwhile both the Federal and State
Governments may legislate on matters contained in the ‘Concurrent’ list.
 
Among the matters that the Federal Government has jurisdiction over include internal
security, defence, citizenship, civil and criminal laws, medical and health and foreign
relations. Every State Government has the authority to decide on State public works
and public holidays, their local government, Islamic laws, agriculture and forestry and
land.
 
The Concurrent list includes matters relating to social welfare, town and country
planning and most importantly public health, sanitation (excluding the federal capital)
and the prevention of diseases. The issue at hand is that most of the State
Governments decided not to implement the CMCO by the Federal Government due to
concerns of public health. According to the World Health Organization ("WHO"),
“public health” is defined as “the art and science of preventing disease, prolonging life
and promoting health through the organized efforts of society”. Bear in mind that
“public health” is different from “health” where it is defined as “a state of complete
physical, mental and social well-being and not merely the absence of disease or
infirmity”. As such, matters involving COVID-19 pandemic falls within the ambit of
public health in the Concurrent List and requires the Federal Government and State
Governments to make laws where they can operate together without conflict.
However, in the event a conflict arises, Article 75 of the Federal Constitution states
that the federal law will prevail. 
 
 
The ‘Modified CMCO’
 
The Selangor Government has modified the CMCO by maintaining the restriction that
only take away and delivery services are provided from 7am to 10pm as opposed to
the Federal Government’s condition that the public may now dine-in with strict
conditions set out by the authorities. Besides, businesses such as roadside stalls and
food trucks can only operate after the current MCO ends whereas the CMCO allows
them to operate beginning 4th of May with similar strict conditions.
 
 



In light of the economic situation caused by the COVID-19 pandemic, many small
businesses especially in the food industry are suffering a great loss due to the lack of
demand and finances to manage their business. Therefore, allowing these businesses
to open their business would not only safeguard their livelihood but also assist in
slowly generating revenue for their business survival.
 
Other than the food industry, construction works are also allowed to resume full
operations under the CMCO. But in Selangor, construction firms are first required to
obtain permission to operate from the local council by preparing a safety action plan.
The issue is what would happen should the State Governments refuse to grant
permission for them to operate? It would certainly be detrimental to the construction
firms who are trying to finish works within their timeframe. They are certainly allowed
to operate under the CMCO, but are restricted due to the intervention by the State
Governments. Similar to the food industry, construction works will incur liability should
they be prohibited from operating during the CMCO. 
 
 
Factors to be Considered Should You Decide Against the ‘Modified CMCO’
 
The decision by the State Governments to follow the Modified CMCO has placed
business owners in a difficult position where they wish to kick start their business
again after being unable to do so during the previous MCO. But if a business owner
decides to go against the prohibition set out by the State Governments, what are the
factors that they should consider?
 
The first thing they should do is to make sure that their business does not fall under
the “Prohibited Activity” under the Schedule of the CMCO. Businesses which would
cause a crowd to gather and involve close contact are certainly prohibited. The
reason businesses are allowed to operate is to restart the economic sector of the
country. But at the same time, the efforts in eliminating COVID-19 must not be
jeopardized.
 
Next, it is necessary to know whether their business is under the Federal List, State
List or the Concurrent List in the Ninth Schedule of the Federal Constitution. As
previously mentioned, this can be used to identify whether the type of business is
under the legislative jurisdiction of the Federal Government or the State Governments
or both. For businesses falling under the Federal List, the State Governments would
not have the jurisdiction to impose restriction over them. As such, they may choose to
operate their business consistent with the CMCO issued by the Federal Government.
It is also good to note whether the license to their business is granted by the Federal
Government or the State Governments. If they are licensed by the local council of a
State Government, their business is thus under the jurisdiction of the State
Government. 



The Enforcement of the CMCO and Modified CMCO
 
The MCO gives the police force power to conduct roadblocks and detain and inspect
vehicles on the road as stated in the PA 1967 throughout the duration of the MCO.
This is to curb the spread of the COVID-19 virus in the nation. The power of the police
force to control movement are in accordance to the Prevention and Control of
Infectious Diseases (Measures within Infected Local Areas) (No. 5) Regulations 2020.
In the event an offence is committed, it could result in a fine of maximum one
thousand ringgit (RM1000.00) or imprisonment of maximum six months or both.
 
Following the announcement to open business sectors, the Federal Government has
emphasized that businesses that do not abide by the stringent Standard Operating
Procedure (SOP) would be ordered to cease its operation.
 
It has been recognized that the CMCO is federal law and therefore, State
Governments have to abide by it as they may potentially face lawsuits if businesses
are prevented from operating. However, it is vital to assess whether there is a direct
connection between the State Governments’ decision to impose more restrictions and
the losses incurred by a business during the CMCO period. In the event the business
had been having financial difficulty before the MCO period even began, the State
Governments cannot be held responsible for businesses’ financial distress during this
pandemic. However, if the business can avoid suffering greater losses during the
CMCO period but are restricted to operate by the State Governments, there is a
possibility that a legal claim can be brought against them.
 
 
Conclusion
 
During this trying times for our nation, it would be better if the Federal and State
Governments work side by side and look at what is better for the community. The
main purpose of implementing these restrictions, which causes hardship to almost
every layer of the community, is to flatten the COVID-19 curve. The Federal and State
Governments need to come up with ways to maintain the confidence of the
community towards them.
 
 
Important Information
 
Azmi & Associates has set up Azmilaw Task Force to look into all issues arising
from COVID-19 and MCO. Clients are welcomed to contact their usual Partner
who will bring their issues to Azmilaw Task Force for our further action.  
 



Demetria Rinesha Samuel (Trainee Solicitor)
Muhammad Syazwan Suliman (Trainee Solicitor)
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We hope that the above discussion is of assistance to you and your company. If your
operations or contractual obligations are affected by the COVID-19 outbreak, we are
ready to assist you on any queries you have.
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